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CAUSE CÉLÈBRES

THE TICKING CLOCK
by Jim Chronopoulos 

INTRODUCTION
Unbeknownst to most people in the general public, there is a ticking 
clock counting down the time a person is permitted to start a civil 
legal action against another.  In Alberta, in most cases a person has 
two years to commence a civil claim after the date when the person  
knew an injury had occurred or, in the circumstances, ought to 
have known an injury had occurred. At first glance, this may seem 
unjust to some. After all, if someone has a legitimate claim against 
another, why should there be any time limit at all? As discussed 
below there are sensible and compelling reasons why this clock must 
continue to tick, and as a recent decision from the Court of Appeal of 
Alberta shows, the two year time limit ends definitively at the toll of 
midnight on the two year anniversary.

REASONS FOR A LIMITATION LAW
The principle of imposing a limitation period on legal claims is 
well founded. Broadly speaking, the imposition of deadlines on 
lawsuits encourages the timely resolution of legal controversies and 
strikes the proper balance among the interests of potential claimants, 
potential defendants and society at large. There appears to be at least 
three compelling reasons for why our legal system operates with 
these time limitations.

One reason for legal claim timelines is due to evidentiary 
considerations. As time passes witnesses can disappear, memories 
can fade, and records can become lost or destroyed, and with the loss 
of evidence so too goes the legitimacy and credibility of a person’s 
potential claim. Accordingly, in the interests of making decisions 
with the best and most truthful facts, our legal system has set a 
limitation period that encourages parties to start their proceedings 
before evidence fades away and recollections disappear.

A second argument to encourage timely lawsuits is for peace and 
repose. At some point it is just and fair that potential defendants 
continue on with their life without having the threat of a possible 
lawsuit hanging over their head. The notion of wiping the slate 
clean, either by paying a penalty or by forgiving or forgetting, is a 
long standing principle in our legal system. In its essence, our legal 
system encourages people to address their disputes and move along 
or, simply, just move along.

The third compelling reason to keep claim periods fixed is based 
on economic reasons. The threat of a lawsuit adversely affects an 
individual’s ability to enter into business transactions. Likewise, 
it becomes expensive to maintain records and to get insurance for 
indefinite time periods. Someone who threatens but hesitates to 
sue might also choose to stall so that they would extort favorable 
treatment or stall for what would otherwise be unjust reasons. The 
economic principle, under a cost benefit analysis, demands that legal 
actions be commenced within a definite period.

Despite these compelling reasons, litigants often push the 
boundaries of this two year period.  Paradoxically, two years 
goes by very quickly and if a limitation deadline is missed in 
commencing civil claim, a defendant can claim and will have an 
absolute defense to that action. This absolute defense will carry 
the day despite the fact that a defendant would otherwise be found 
liable for their actions. A recent case from our Court of Appeal 
addressed and clarified the when time would run out for a litigant 
to start a claim.  

ZOETEMAN v. FEIST (2009 ABCA 311)

The facts of the case were as follows:  Zoeteman filed a statement 
of claim on January 4, 2007 against Feist  for injuries that 
Zoeteman suffered in a motor vehicle accident on January 3, 2005. 
An initial ruling from a Queen’s Bench Master ruled the action was 
time barred.  This decision was overturned by a Queen’s Bench 
Justice who, relying on a previous Alberta Court of Appeal ruling 
that said a limitation period “expires on the day following the 
second anniversary of the happening of the event upon which the 
action arose”, determined that the time period had not expired. 

On appeal, the Honourable Mr. Justice Picard spoke for the 
majority of the Court of Appeal and clarified the law on the two 
year period.  He agreed with the principle that “the limitation 
period continues until midnight of the second anniversary.” As 
such, the period has expired “on the day following the second 
anniversary of the triggering event.”

Thus, by filing her claim one day late (mere hours perhaps) from 
the date of her accident, Zoetman was not allowed to file a claim 
against Feist.

CONCLUSION	
The ticking clock on civil claims appears to be very well founded 
in our legal system. Moreover, the above noted case highlights 
the strict degree to which the timelines will be applied. A two 
year limitation period is just that -- two years and not a day more. 
Perhaps, in the end, the best advice comes from our legal system’s 
English parentage. In the ultimate Shakespearean tradition, “Better 
three hours too soon, than one minute too late.”

AS WE SEE IT

By Christopher Hoose

 BILL 53 – THE PROFESSIONAL CORPORATIONS 
AMENDMENT ACT 2009

Currently working its way through the Alberta Legislature, 
and expected to pass third reading in December 2009, is the 
Professional Corporations Amendment Act, 2009 (the “PCAA”).  
The thrust of this new legislation is to remove the restrictions of 
share ownership placed on professional corporations by allowing 
family members to become non-voting shareholders in the 
professional corporation – a practice not previously allowed.
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The PCAA will affect those professionals engaged in the 
provision of services in law, chiropractic, optometry, accounting 
(chartered accountants, certified general accountants and certified 
management accountants), medicine (including physicians, 
surgeons and osteopaths) and dentistry as the PCAA makes 
amendments to the various statutes governing these professions.

As noted above, the primary focus of the PCAA is to allow non 
professional shareholders to become non-voting shareholders in 
the professional corporation.  The non-voting shareholders which 
are currently being proposed as permitted are:
 The spouse of the professional
 The common-law partner of the professional
 Children of the professional
 A trust of which the only beneficiaries are minor      		
        children of the professional.  

We would point out that the PCAA and Bill 53 has not yet been 
proclaimed into law, and the contents of the proposed legislation 
may still change.  However, there are four interesting points to 
note in the legislation:

Non-voting shareholders may not be subject to 1.	
professional practice liabilities;

Upon divorce or the dissolution of a marriage 2.	
or common-law partnership, the professional 
corporation will have 90 days to remove the former 
spouse as a non-voting shareholder, otherwise the 
permit issued by the professional governing body 
will be terminated;

Upon the death of any non-voting shareholder, 3.	
the professional corporation will have 90 days to 
remove the deceased’s non-voting shareholdings 
or the governing bodies issued permit will be 
terminated; and

Where a trust exists which holds the non-voting 4.	
shareholdings, and the only beneficiaries are 
minor children of the professional, the trust must 
distribute the beneficiaries allotment of non-voting 
shares to the child within 90 days after the child 
attains 18 years of age.

For those authorized by their regulating bodies to carry on as a 
professional corporation under an authorized permit, substantial 
tax benefits may be attained through the PCAA and the changes 
being instituted.  Some of these benefits could include increased 
income splitting opportunities through the allocation of dividends 
to the non-voting shareholders, capital gains exemptions and 
other potential tax deferrals. 
 
In summary, we would strongly recommend all those in the 
above enumerated groups, utilizing a professional corporation, 
to contact their accounting professionals to seek the appropriate 
advice on how the PCAA may benefit them and their tax 
planning and estate planning.
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